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United States Court of Appeals for the 

District of Columbia ! 

I 

I 

I 

- j 

No. 6637. | 

William J. Nolan, Appellant, | 

vs. ! 

i 

Francis T. Hurley. j 

i 

i 

! 

a Supreme Court of the District of Columbia. 

•* 

At Law. ! 

! 

No. 80659. j 

l 

i 

William J. Nolan, Plaintiff, j 
vs. 

I 

Francis T. Hurley, Defendant. j 

United States of America, ! 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Corjrt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: j 

1 Declaration. \ 

i 

Filed December 21, 1931. 

I 

i 

In the Supreme Court of the District of Colmjnbia. 

At Law. ! 

No. 80659. 

i 

William J. Nolan, Plaintiff, 
vs. 

Francis T. Hurley, Defendant. j 

William J. Nolan, plaintiff, complains of Francis T. Hur¬ 
ley, the defendant, and says that Alice M. Nolan wgs on the 

1—6637a i 
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WILLIAM J. NOLAN VS. FRANCIS T. HURLEY. 


16tli day of October, 1931, the lawful wife of plaintiff and 
had been for a long time previous thereto and was at the 
time hereinafter mentioned; that the defendant contriving 
and wrongfully and maliciously intending to injure the 
plaintiff and to deprive the plaintiff of the comfort, fel¬ 
lowship and assistance of his said wife, Alice M. Nolan, 
and to alienate and destroy her affections for him, the de¬ 
fendant on the 5th day of Oct. 1931, in the City of Wash¬ 
ington, District of Columbia, State of Virginia, and divers 
other places, wrongfully and wickedly persuaded, seduced, 
debauched, and carnally knew the said Alice M. Nolan, the 
then wife of plaintiff, who was his said wife, at, between 
and upon all the time between the said 5th day of Oct. 1931, 
and the 16th day of October, 1931; and thereby did seduce 
her affections, the said Alice M. Nolan, and alienate from 
him the said plaintiff, and that thereby her affections were 
then and there alienated and destroved. That by means of 
the premises the plaintiff from that time to the said 16th 
day of October, 1931, has been wholly deprived of the com¬ 
fort, fellowship, society, aid and assistance of the said Alice 
M. Nolan, his then wife, in his domestic affairs, which dur¬ 
ing all that time he ought and would otherwise have had, to 
his damage $50,000, for which sum he sues and de- 
2 mands judgment, and for general relief together 
with the costs of this suit. 

WILLIAM J. NOLAN, 

( Plaintiff .) 

WILLIAM E. LEAHY, 

CHAS. C. COLLINS, 

Attorneys for Plaintiff. 

Plea. 

Filed November 25,1932. 

# * # # # # # 


Comes now the defendant in the above entitled case by 
his Attorneys, Burkart and Quinn and Austin F. Canfield, 
and for a Plea to the Declaration filed herein, admits that 
Alice M. Nolan was the lawful wife of the plaintiff, Wil¬ 
liam J. Nolan, on the 16th day of October, 1931, and for a 
long time previous thereto; he denies emphatically that on 
the 5th day of October, 1931, in the District of Columbia, 
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I 

I 

the State of Virginia or at any other place tjiat he per¬ 
suaded, seduced, debauched or earnallv knew thh said Alice 
M. Nolan, or that he did anything- in anywise to] attempt to 
persuade, seduce, debauch, or carnally know he if; he denies 
contriving- and wrongfully and maliciously intending to in¬ 
jure the plaintiff and to deprive him of the comfort, fel¬ 
lowship and assistance of his said wife; he deijies that he 
seduced the affections of the said Alice M. Nolpn from the 
plaintiff or alienated them; and he denies that} her affec¬ 
tions for the plaintiff were alienated and destroyed by 
means of any conduct on his part. He denies tliajt the plain¬ 
tiff had been deprived of the comfort, fellowship, society, 
aid, and assistance of the said Alice M. Nolan from the 
5th day of October, 1931, to the 16th day of Octjober, 1931, 
by reason of any conduct on his part. He denies that the 
plaintiff suffered any damage whatever in any Amount by 
reason of any conduct on his part; and he denies that 
3 the plaintiff is entitled to any general relief or dam¬ 
ages against him. 

BURKART & QUINy, 

Bv HENRY I. QUINN, 

AUSTIN F. CANFIELD, 

Attorneys for Defendant. 

Joinder of Issue. 

I 

Filed December 2, 1932. I 

i 

#*#**#!# 

I 

I 

The plaintiff joins issue on the plea of the defendant filed 
in the above entitled cause. 

WILLIAM E. LEAIfY, 

Attorney for Plaintiff. 

i 

] 

Plea After Last Continuance . j 

Filed October 22, 1935. j 


* 




* 




* 




For a further Plea to the Declaration filed in the above 
entitled cause, this defendant says that the plaintiff ought 
not to have and maintain his alleged cause of action as in 
said Declaration set forth because, heretofore, op, to wit, 
the 7th day of November, 1933, and since the last j pleading 
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filed herein, the plaintiff herein, impleaded the defendant 
herein in the Supreme Court of the District of Columbia, 
in a certain answer and cross-petition filed in Equity Cause 
Number 56,307, in which answer and cross-petition the said 
plaintiff herein, as defendant and cross-plaintiff in said 
Equity Cause Number 56,307, averred and charged that the 
defendant herein, Francis T. Hurley and the plaintiff’s 
wife, Alice M. Nolan, on, to wit, the 5th day of October, 
1931, and the 16th day of October, 1931, and on divers other 
occasions prior thereto did misconduct themselves 
4 and commit adultery in the State of Virginia, and 
other places, which is the identical charge made by 
the plaintiff herein against this defendant, Francis T. Hur¬ 
ley, in the Declaration filed herein. And this defendant 
upon being so impleaded as aforesaid in said Equity Cause 
Number 56,307, appeared therein, filed his answer to the 
charges made against him as aforesaid, and the issues made 
and tendered by the charges aforesaid, and this defendant’s 
answer thereto in said Equity Cause Number 56,307, came 
on in due course for trial and determination, before Mr. 
Justice Cox, of the Supreme Court of the District of Colum¬ 
bia, sitting as a Court of Equity therein, said trial com¬ 
mencing on, to wit, October 19th, 1934, and concluding on 
the 21st. day of December, 1934; that thereafter, on, to wit, 
the 8th day of January, 1935, the said Justice signed and 
filed in said Equity Cause Number 56,307, his findings of 
fact and conclusions of law, in which he found against the 
truth of said charges and concluded that the answer and 
cross-petition containing said charges should be dismissed; 
that thereafter on, to wit, the 8th day of July, 1935, a final 
decree in said Equity Cause Number 56,307, was duly 
signed by said Justice Cox and filed in said cause, whereby 
and wherein the said Justice Cox dismissed the plaintiff’s 
said cross-petition; that no appeal was taken from said 
decree by the plaintiff herein, that the said judgment and 
decree stands unreversed, and the time for taking and per¬ 
fecting an appeal therefrom has fully passed. And the de¬ 
fendant says, therefore, that the matters of which the plain¬ 
tiff herein complains in his Declaration were fully adjudi¬ 
cated between the plaintiff and this defendant by the said 
final decree, and this the defendant is ready to verify. 

i HENRY I. QUINN, 

Attorney for Defendant. 
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District of Columbia, ss: ! 

I, Henry I. Quinn, being first duly swolrn, accord- 
5 ing to law, depose and say that I am one of} the Attor¬ 
neys of record for Francis T. Hurley, the! defendant 
named in the above entitled cause; that I have personal 
knowledge of the matters set forth in the foregoing Plea 
subscribed by me, and aver the same to be true.! 

HENRY I. bUINN. 

I 

I 

I 

Subscribed and sworn to before me this 22nd d^v of Octo¬ 
ber, A. D., 1935. I 

[seal.] HELEN R. SASSC&R, 

Notary Public, D. C. 


Service acknowledged Oct. 22, 1935. 

WILLIAM E. LEAHY, 

Per E. M. 


Replication to Plea After Last Continuance. 

Filed November 13,1935. j 

i 

****** \# 

Now comes the plaintiff and for a reply to the defendant’s 
plea after last continuance, admits that on the 7jth day of 
November, 1933, the defendant herein was impleaded in this 
court in a cross-petition filed in Equity Cause No. 56,307, 
and admits that the defendant herein and the plaintiff’s 
wife, Alice M. Nolan, were charged with the comnjiission of 
adultery in the State of Virginia on the 5th day of October, 
1931, and on the 16th day of October, 1931, but denies that 
in said Equity proceeding the defendant was changed with 
the commission of adultery with the plaintiff’s wifc^ between 
and upon all the time between the said 5th day of! October, 
1931, and the 16th day of October, 1931, and denies that 
Justice Cox in said Equity proceeding made any findings of 
fact or was called upon to make any findings of jfact with 
reference to misconduct between the defendant apd plain¬ 
tiff’s wife upon any and all occasions between said 
6 5th day of October, 1931, and the 16th day* of Octo¬ 
ber, 1931, but on the contrary found that only on the 
5th day of October, 1931 and the 16th day of October, 1931, 
the defendant did not commit adultery with the plaintiff’s 
said wife. Plaintiff further says, however, that p’hile the 
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said cross-bill was filed in said equity cause Xo. 56,307, as 
herein stated, while a decree in fact was entered dismissing 
the said cross-bill, that the same was filed in a proceeding- 
instituted subsequent to a suit instituted by the wife of the 
plaintiff, Alice! M. Xolan against this plaintiff for a limited 
divorce on, to wit, the 21st day of December, 1931, in which 
said suit this plaintiff filed a cross-bill naming the defend¬ 
ant herein, Francis T. Hurley, as co-respondent and in 
which this plaintiff charged that the said Francis T. Hurley 
committed adultery with his said wife on the 5th day of 
October, 1931, and on the 16th day of October, 1931; that 
subsequent to the filing of the suit by the wife of the plain¬ 
tiff as aforesaid and the said cross-bill, the wife of the 
plaintiff filed said equity suit Xo. 56,307 in which she named 
the co-respondent and in said equity suit Xo. 56,307 this 
plaintiff filed a cross-bill of the same tenor as he had already 
filed in the first suit instituted by his said wife; that when 
the said equity suits were reached for trial before Justice 
Cox the latter (Consulted the same and in view of the fact 
that the plaintiff’s cross-bill in said equity suit Xo. 56,307 
sought and prayed an absolute divorce, whereas, the orig¬ 
inal bill of complaint filed by plaintiff’s said wife prayed 
and sought a limited divorce, he required this plaintiff to 
proceed to adduce his testimony in support of his said 
cross-bill; that during the course of the said testimonv it 
appeared that the plaintiff by reason of his claim that his 
wife had been guiltv of misconduct with the defendant 
herein, Francis T. Hurley, refused to thereafter live 
7 with her, and the court being further of the opinion 
that thej plaintiff had failed to establish the allega¬ 
tions of his cross-bill, the court made its conclusions of fact 
and law and also found that tlie plaintiff’s wife had failed 
to make out her allegations of adulterv as the same were 
charged in her original bill in said equity cause Xo. 56,307; 
that the cross-bill in said equity cause Xo. 56,307 was dis¬ 
missed because the same issues have been raised in said 
equity cause Xo. 53,743 and the court had found against 
this plaintiff on his cross-bill and said equity cause Xo. 53,- 
743; that this plaintiff has perfected his appeal from the 
decree of the court in said equity cause Xo. 53,743, which 
decree among other things dismissed the said cross-bill 
therein and that, therefore, the issues of fact and law in¬ 
volved in the said cross-bill are not finally determined and 
the said decree of the court is not a final decree. This plain- 
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I 

tiff further says that the decree referred to in the plea of 
the defendant after last continuance is not a fmaji decree on 
the merits in said case. j 

Plaintiff further says that the issues of la\y and fact 
raised by the declaration in this case are not the s^me issues 
of law and fact raised in said equity cause No. 56,307; that 
the said equity cause No. 56,307 did not raise the issue as 
made herein by the declaration that the defendant herein 
wickedly persuaded the wife of the plaintiff sb that the 
affections of the plaintiff’s said wife for plaihtiff were 
alienated and destroyed and that as a result plaintiff was 
deprived of the comfort, fellowship and assistance of the 
said wife, but the issues in said equity cause No. 5^,307 were 
only to the point as to whether or not on the specific dates 
in the cross-bill stated, the defendant herein and plaintiff’s 
said wife had committed adultery, and this plaintiff is pre¬ 
pared to verifv. 

WILLIAM E. LEAHY, 
RUDOLPH H. HEATHEN, 

Per W. E. L., ! 

Attorneys for Plaintiff, 

8 City of Washington, j 

District of Columbia, ss: ! 

i 

I, William E. Leahy, being first duly sworn dejpose and 
say that I am one of the attorneys for the plaintiff in the 
above-entitled cause; that I have read over the replication 
accompanying the motion to vacate the judgment in the 
above-entitled cause and that I verily believe the same to be 
true. ! 


Subscribed and sworn to before me this 31st day of Oct. 


1935. 


[seal.] 


EMILY V. McKEXZIE, 

Notary Public J D. C. 


Demurrer to Replication. 

Filed November 13, 1935. 

i 

# # * # # * j * 

Comes now the defendant in the above entitled cause, by 
his attorneys, and says that the replication filed herein by 
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the plaintiff to the plea after the last continuance is had in 
substance, and for reasons therefor says: 

1. Nothing in said replication contained takes it out of 
the rule of res adjudicata. 

2. So far as the plea is concerned, there is no difference 
in law between the theories of alienation of affection or 
criminal conversation. 

3. Said replication admits that Mr. Justice Cox did make 
a finding to the effect that on the 5th day of October, 1931, 
plaintiff’s wife and defendant herein did not commit 
adultery. 

4. And for !other errors apparent on the face of the 
record. 

HENRY I. QUINN, 

AUSTIN F. CANFIELD, 

Attorneys for Defendant . 

9 Memorandum . 

November 15, 1935.—Demurrer to replication sustained. 

Supreme Court of the District of Columbia. 

Monday, December 2, 1935. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

#*##**# 

Comes nowi the defendant bv his attorneys of record 

* » 

and prays judgment against the plaintiff herein for his 
failure to amend within the time allowed under the rule of 
this Court, and it appearing to the Court that the demurrer 
to the replication was sustained on the 15th day of Novem¬ 
ber, 1935, and it further appearing that no pleading has 
been filed herein since that date and the time allowed for 
such pleading having expired, it is ordered that judgment 
be entered against the plaintiff by default. 

Wherefore, it is considered that plaintiff take nothing by 

this action that defendant go hence without day, be for 

nothing held and recover of plaintiff his costs of defense 

to be taxed bv the clerk and have execution thereof. 

* 

From the foregoing judgment the plaintiff by his attor¬ 
neys of record, in open Court, notes an appeal to the United 
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I 

States Court of Appeals for the District of I Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($l(j)0.00) with 
leave to deposit Fifty Dollars ($50.00) cash witjh the clerk 
in lieu thereof. j 

i 

i 

Memorandum. 

December 6,1935.—$50 deposit in lieu of Bondi on appeal. 

I 

i 

10 Assignments of Error. 

Filed December 12,1935. 


i 

The Court erred— j 

! 

1. In holding that the decree of the court in ^he equity 
suit referred to in the plea of the defendant afte^* last con¬ 
tinuance was res adjudicata of the cause of actiorj set forth 
in the declaration. 

2. In holding that the facts set forth in the defendant’s 
plea after the last continuance were res adjudicata of the 
cause of action alleged in the declaration. 

i 

3. In holding that the facts set forth in plaintiff’s repli¬ 
cation to defendant’s plea after last continuance 1 were in¬ 
sufficient in law. 

4. In sustaining a demurrer to plaintiff’s replication to 
defendant’s plea after last continuance. 

5. In rendering judgment against plaintiff oii the de¬ 
murrer of the defendant to plaintiff’s replication tp defend¬ 
ant’s plea after last continuance. 

6. In entertaining defendant’s demurrer to plaintiff’s 

replication which tendered an issue of fact. j 

WILLIAM E. LEAHt, 

R. H. YEATMAN, | 

Attorneys for Plaintiff. 

Service of copy of foregoing acknowledged this 11th day 
of December, 1935. 

HENRY I. QUINN, 

A. F. CANFIELD, j 

Attorneys for Defendant. 
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11 Designation of Decord. 

Filed December 12,1935. 
******* 

The Clerk of the Court will include in the transcript of 
record on appeal to the United States Court of Appeals for 
the District of Columbia the following: 

1. Declaration, 

2. Defendant’s plea to declaration, 

3. Joinder of issue, 

4. Plea to declaration after last continuance filed Oct. 
22, 1935, 

5. Plaintiff’s replication to defendant’s plea after last 
continuance, 

6. Demurrer to plaintiff’s replication, 

Memo.: Demurrer to replication sustained, 

Memo.: Judgment on demurrer for plaintiff, Dec. 2, 1935; 
appeal noted and bond on appeal fixed at $100 or $50 cash 
in lieu thereof, 

Memo.: $50 cash deposit in lieu of bond on appeal, Dec. 
6,1935, 

7. Assignments of error, 

8. This designation of record. 

WILLIAM E. LEAHY, 

R. H. YEATMAN, 

Attorneys for Plaintiff. 

Service of copy of foregoing acknowledged this 11th day 
of December, 1935. 

HENRY I. QUINN, 

A. F. CANFIELD, 

Attorneys for Defendant. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
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counsel herein filed, copy of which is made paJrt of this 
transcript, in cause No. S0659 at Law, wherein Ivilliam J. 
Nolan is Plaintiff and Francis T. Hurley is Defendant, as 
the same remains upon the files and of record in s^id Court. 

In testimony whereof, I hereunto subscribe my jname and 
affix the seal of said Court, at the City of Washington, 
in said District, this 16th dav of January, 1936. j 

i 

[Seal Supreme Court of the District of Colunkbia.] 


FRANK E. CUNNINGHAM, 


Clerk. 


By CHAS. D. COFLIN, 

Asst. Clerkl 


Endorsed on cover: District of Columbia Supreijne Court. 
No. 6637. William J. Nolan, appellant, vs. Francis T. Hur¬ 
ley. United States Court of Appeals for the District of 
Columbia. Filed Feb. 6, 1936. Henry W. Hodgesj Clerk. 
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